A8 / A2 Economic Migration

The Legal Status of the A8 Economic Migrant

Parameters of space do not allow for the possibility to analyse the legal status of the A8 economic migrant in each of the twenty five countries. It has therefore been decided to treat briefly the A8 economic migrant’s status under British law. Suffice to say that, as is the case in the United Kingdom, the Correspondents’ national reports state that A8 economic migrants working legally in the Member State enjoy the same legal status as the nationals of their respective host States.

The problem of solving the conundra as to the distinction between and “employee” and an “independent contractor” is faced by each of the Member States, This distinction is important because the legal status of “employee” under British laws brings forth more rights than are afforded to “independent contractors.”  This is true of the other Member States too.

Using the example of British law, a brief analysis takes place as to how this conundrum may be solved.  In this respect, legislative definitions are examined but each fails to solve the conundrum.

The British common law, with its various notions or tests, is then briefly analysed. The notions or tests used include that of “control” and its “ultimate authority” development; that of the “contract examined as a whole” the “integration into the organisation” test the ”economic reality” test; the notion of the  “intention of the parties”; the “mutuality of obligations”  test; the “intuitive approach” notion and the “composite” test.

In spite of these notions it is found that the common law jurisprudence does not give a clear answer in solving that problem.  For each case needs to be decided upon its own merits looking at the overall facts of the particular case.

The Workers Registration Scheme is also examined and explained in the context of status, its confusing aspects and its monitoring function.

Exploitation and Abuse
As the area of exploitation and abuse cover wide-ranging fields it would be prudent to divide each area and treat it separately. Before doing so, however, five important issues need to be addressed.

First, A8 economic migrants were very reluctant, during the course of this research programme, to be interviewed, photographed and/or filmed for fear of repercussions by their agency/employer.  Most who did accept to be interviewed, etc… wished to remain anonymous.  
Second, A8 economic migrants are scattered in large sectors of the economy in all EU Member States.
Third, it will be noticed that some of the exploitative practices meted at A8 economic migrants fall under the definition of “forced labour” and/or “modern slavery”.

In the fourth instance, although this research attempts to make clear exploitative divisions, it will be found that abuses, other than the particular ones under discussion, feature too. The reason is that some cases are multi-faced in nature and that to separate the issues would detract from the significance and completeness of the case.

Finally, two matters relating to terminology need a comment. In the case of the first matter, the relatively new term “gangmaster” is used in this chapter, as defined in the Report.  With regard to the second matter, the reader will find an inconsistency in both the Report and this Executive Summary in the spelling of the following two expressions, namely the Workers Registration Scheme and the Gangmasters Licensing Act. At times an apostrophe is inserted and at others it is not. The reason for this is that the legislation relating to these two terms does not use the apostrophe. Thus where the legislation is referred to in the text the apostrophe is not used. Where the expressions are used outwith the official legislative terminology, this author deems it to be correct English to use the apostrophe.

Exploitation and abuse have been identified in this Report in the following areas.

(a) Health and Safety at Work
This research illustrates the exploitation of A8 economic migrants as a result of the employer’s breaches of duties under the health and safety provisions. Some of these consist of the lack of provision of safety training, lack of communication, failure by the employer to clarify safety and health responsibilities and to assess the migrant worker’s skills for a particular job, failure by the employer to observe the working time legislation, etc….

All these situations and many more have contributed towards explaining why fatalities amongst A8 migrants have risen considerably in recent years.

In this respect, the British common law duty of care owed by the employer to the employee is analysed and evaluated.

(b) Working and Living Conditions and Terms and Conditions of Employment
Much exploitation takes place in the fields of working and living conditions. Examples abound and consist, inter alia, of advertisements by gangmasters and agencies in various countries describing false Utopic working and housing conditions in the host country. Extortionate fees are charged for their services. Upon  arrival in the host country the A8 economic migrant is housed in appalling accommodation, is charged high rents, where work is available, is paid a meagre wage, deductions are made for transport, threats feature, conditions of employment are not explained to the A8 migrant, unlawful and unexplained deductions are made from the migrant’s wages, fraudulent practices abound, abuses by employers, agencies and gangmasters are frequent, maternity and sickness entitlements are frequently breached, unfair dismissals are a frequent occurrence, discrimination is rife, bullying and ill treatment occurs, etc…

(c) Intimidation
Intimidation by employers, gangmasters and agencies presents a serious problem for A8 economic migrants. This consists, inter alia, of emotional and physical abuses, insults, disrespect, humiliation, ridiculing, false accusations, indecent remarks and practices, attacks on the nationality of the A8 migrant, overtime discrimination, harassment, prevention from obtaining alternative employment, non recognition of academic qualifications, etc…

(d) Financial Matters

Numerous cases of serious exploitation have been identified in the Report. These consist, inter alia, of hourly rates of pay being often lower than the agreed rates or the minimum wage rates; non payment of wages; the withholding of wages; overtime work not being paid for or not accounted for; unlawful deductions from wages; charging for health and safety protective equipment when this should be given free of charge to the migrant; excessive deductions with regard to administrative charges; fraudulent practices with regard to national insurance contributions, taxes and Workers Registration Scheme fees; statutory sick pay being denied to the migrant; the rights to paid holidays being infringed; abuse of tenancy rights; breaches of minimum wage regulations; etc….

(e) Hate Crime and Anti Social Behaviour

A culture of hate crime and anti social behaviour has been identified by this research.  It consists of verbal abuse, physical acts against the migrant, damage to property, offensive graffiti, arson, assaults, grievous bodily harm and murder.

(f) Criminal Activities
The practices described in the Report and which took place in Orta Nova in Italy and Morecambe Bay in England epitomise well the criminal activities to which A8 economic migrants and other migrants respectively are subjected. In both cases the perpetrators have been caught and sentenced. Preventive laws have been passed but their efficacy is being questioned by this author. In spite of these laws being enacted, criminal activities by gangmasters, agencies and employers continue to thrive!

(g) Exploitation by Polish Employment Agencies

Breaches of laws by Polish employment agencies have been identified. The machinations used vary and can take the form of unlawful commissions being charged, excessive costs for purported travel, accommodation and transport.

(h) Workers Registration Scheme

The shortcomings of the Workers’ Registration Scheme are illustrated and analysed. These show how the scheme is open to abuse by unscrupulous gangmasters/employers.

(i) Bonded Labour

This feature is analysed in the Report through the experiences of an undercover journalist. He shows clearly how A8 migrants are lured by deception, systematic underpayment and constant exploitation; all of which leads to bonded labour and modern slavery.

(j)  Agency Workers and Employment Rights
A survey shows that a high proportion of agency workers are denied their employment rights.
(k)  Low Cost Cross Border Labour

Two important cases on low cost cross border labour have been referred for a preliminary ruling to the European Court of Justice. These were the Vaxholm and the Viking cases. The opinions of two Advocates General have been expressed and the relevant parts are analysed in the Report.

(l)  Silent Exploitation
Although exploitation exists, there are cases where illegal A8 economic migrants prefer to keep quiet and not talk of their agents’/employers’ exploitative practices, for fear of getting into trouble with the authorities. This is a frequent occurrence in Germany and in Austria.

In conclusion, it is stated in the Report that exploitation is a pan-European  phenomenon as shown by some Correspondents’ reports; that it has important political aspects and that although A8 migration is important in that it fills gaps in the European countries’ labour markets, not enough is being done to combat gangmasters’, agencies’ and employers’ exploitative practices.
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